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REVENUE LAWS AMENDMENT BILL (NO. 2) 2005 
Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4:  Section 9A inserted - 
Mr M.J. BIRNEY:  This is a very small bill.  I am struggling to understand why it was split into a separate bill 
from the Revenue Laws Amendment Bill 2005, because it also deals with taxation issues.  The bill that we have 
just passed deals with a host of different taxation matters, so I cannot understand why the matters in this bill 
were separated from it.  I cannot see any rhyme or reason for it.  Notwithstanding that, members will be very 
pleased to know that I intend to speak on only one clause and, I suspect, we might be on our way home fairly 
shortly.  Clause 4 provides for the insertion of proposed section 9A, which deals with a penalty that will be 
imposed on taxpayers if they do not advise the tax commissioner of an error on their taxation assessment.  It 
seems quite extraordinary that a taxpayer would get a tax fine if the tax commissioner made a mistake.  It seems 
to me that if the tax commissioner makes a mistake, that is his problem.  I cannot understand why the 
government would seek to impose a $5 000 fine if the tax department made a mistake.  If my memory serves me 
correctly, there was a similar provision in the Land Tax Act pre-2002 or pre-2003, but it was removed.  The 
government is now seeking to reinsert that provision.  Why was a similar provision that imposed a penalty for 
not advising the tax commissioner that he had made a mistake removed from the act in 2003?   

Mr J.C. KOBELKE:  The matter to which the Leader of the Opposition has alluded and which was removed 
from the act related to requirements to lodge forms, which is not what is being done in this provision.  The 
Leader of the Opposition might see some similarities, but it is quite a different issue.   

Mr M.J. Birney:  There are lots of similarities.   

Mr J.C. KOBELKE:  That was a requirement to lodge forms, whereas this is a requirement to notify if the 
advice that a landowner gets from the Office of State Revenue is incorrect.  It is not a requirement to lodge 
forms.   

Mr M.J. Birney:  Why was the requirement to lodge forms removed in 2003?   

Mr J.C. KOBELKE:  Traditionally, the Office of State Revenue got that information from the landholder.  Now 
the office gets the information from government agencies such as the Department of Land Information.  The 
Office of State Revenue has set up its own flow of information on landownership; therefore, it no longer requires 
the landowner to submit that information.   

The other question the member asked was why there were two bills.  The previous bill relates to administration 
and this bill relates to the imposition of tax.  There are clear drafting requirements that those matters be 
contained in different bills.   

Mr M.J. BIRNEY:  I am not sure whether everything in this bill could be classed as an imposition of taxation.   

Mr J.C. Kobelke:  This is the administration bill; the other one was the imposition bill.   

Mr M.J. BIRNEY:  That makes a bit more sense.  I will not go down that path now that the minister has 
corrected his error.   

On the matter of a $5 000 penalty for taxpayers who do not advise the tax commissioner that he has made a 
mistake, there are several circumstances in which a taxpayer could inadvertently not advise the tax commissioner 
that he has made a mistake in his tax assessment.  For instance, let us consider the circumstance of a medium-
size business that owns 21 pieces of land that are subject to land tax.  It is generally a mid to low-level secretary 
who pays the bills.  The tax commissioner might have dropped the twenty-first property off the bill for some 
strange reason.  The secretary gets the bill and sees 20 properties listed on the bill but is not sure whether the 
business owns 20 or 21 properties, so she simply pays the land tax bill and the whole issue goes away.  If the tax 
department realises at some stage in the future that the company owns 21 properties, not 20, and did not advise 
the tax commissioner, it will be subject to a $5 000 fine.  How does the government plan to get around that sort 
of circumstance?   

Mr J.C. KOBELKE:  Clearly, administrative matters such as that will arise from time to time.  However, the 
issue is that the $5 000 penalty is an offence penalty if there is a prosecution.  The commissioner would then 
need to decide whether it was necessary to mount a prosecution.  If a reasonable excuse has been given, in my 
limited experience of constituents who have come to see me, the commissioner has not prosecuted but has 
sought only the back tax.  I will give the Leader of the Opposition an example of an alternative type.  A small 
business man who had been paying land tax for five or six years came to see me.  He suddenly realised that, 
because his name was Smith, another person by the name of Smith had his titles lumped with his and he was 
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paying land tax for someone else as well as himself.  Therefore, he sought back payment.  The commissioner 
actually acknowledged that and gave the back payment.  However, there was an issue as to how many years’ 
back payment the commissioner would give or was able to give.  The constituent came to see me because there 
was another year in which he had also paid land tax but for which the commissioner would not give him the 
money back.  These things do occur from time to time.  I think the efficiency of the system has improved, 
certainly from my experience, and we are seeking to ensure that we can get as close as we can to 100 per cent.  
However, these things can happen either way.  People can pay tax that they should not pay, such as in the 
example I gave, which is extremely rare; or, as in the example alluded to by the Leader of the Opposition, a 
person may have more land than is registered and fail to notify the Office of State Revenue on the form and, 
therefore, have the matter remedied.  However, we all know that as a standard practice in law people cannot 
plead ignorance.  The whole set of procedures in this bill is to make sure that people are properly informed and 
have an opportunity to correct the record if it is incorrect.  If we were to allow people to say that they did not 
know about an obligation that they had and, therefore, avoid that obligation, our whole tax system and system of 
government would be in a shambles. 

Mr M.J. BIRNEY:  The proposed new section we are dealing with states - 

(2) Notice of the error or omission must be given to the Commissioner - 

. . .  

Penalty: $5 000. 

I have looked at section 9 of the Land Tax Assessment Act and I cannot find a provision that allows the 
commissioner not to proceed with a prosecution if he believes that there was an inadvertent mistake.  I think the 
minister said earlier that the commissioner could use some kind of discretion to decide whether he should charge 
a person for a breach of this proposed section 9A.  As I read the proposed section, the commissioner would be 
obligated to charge that person and the penalty would be $5 000.  Therefore, will the minister tell me, please, 
which section of the Land Tax Assessment Act provides for the commissioner to use his discretion as to whether 
he will charge somebody? 

Mr J.C. KOBELKE:  As I indicated earlier, the commissioner clearly has the independence to make these 
decisions.  First of all, under section 26 of the Tax Administration Act 2003 the commissioner has certain 
powers to impose a penalty tax. 

Mr M.J. Birney:  I am sorry, which power does that give him? 

Mr J.C. KOBELKE:  It is on page 15 of my copy. 

Mr M.J. Birney:  Which power does it give him? 

Mr J.C. KOBELKE:  It enables the commissioner to impose a penalty tax, which can be up to 100 per cent of 
the tax that was not paid or was avoided. 

Mr M.J. Birney:  How is that relevant?  I am sorry, the minister might have misunderstood my question.  I 
asked the minister which section of the act allows the commissioner to exercise his discretion? 

Mr J.C. KOBELKE:  I am getting to that.  That is simply under the general powers available to the 
commissioner.  When the commissioner considers a particular case, he or she can look first of all to section 26, 
which deals with penalties, and I am suggesting to the Leader of the Opposition that that is the more common 
way of dealing with the case.  If the failure to notice was reasonable and inadvertent, such as the case the Leader 
of the Opposition gave as an example, in which a person said that he or she had a number of properties and that 
someone employed by that person simply overlooked those matters, that is a circumstance in which the 
commissioner would make a judgment as to whether he or she should prosecute to impose that additional 
penalty.  However, in another case that the evidence judged by the commissioner was one in which it was 
thought that a person had sought to avoid his obligations and had been deliberate in making sure that the Office 
of State Revenue was not informed, the commissioner may form a different view and believe that it is 
appropriate that a prosecution should be initiated in order to seek a penalty from the courts.   

Mr M.J. BIRNEY:  That is absolute rubbish.  The commissioner cannot seek to not prosecute somebody 
because he thinks he made a mistake and then seek to prosecute someone because he thinks he deliberately 
avoided tax without the act specifically giving the commissioner the power to do that.  The minister said only 
five minutes ago that we cannot allow people to avoid their obligations out of ignorance.  Does the minister 
remember saying that?  In his next breath, the minister said that the commissioner can let someone off if he 
thinks that it was a genuine and inadvertent mistake; in other words, ignorance.  Which is the correct statement? 
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Mr J.C. KOBELKE:  The key issue that the commissioner has to weigh up is whether the evidence is sufficient 
to gain a conviction.  It is not a personal whim of the commissioner.  The commissioner will have to look at the 
evidence in the circumstances and seek advice from the appropriate legal officer in government. 

Mr M.J. Birney:  With a person who inadvertently makes a mistake and a person who deliberately tries to avoid 
his tax, both of them are guilty of avoiding their tax.  However, one did it deliberately and one did not.  If the 
minister is going to say that the person who did not deliberately avoid his tax will be let off, he must put that into 
law. 

Mr J.C. KOBELKE:  What the member is saying is valid.  The key issue in whether a person is likely to be 
convicted is a judgment based on the facts of the case and the legal advice about what is the probability of a 
successful conviction if a prosecution is entered into. 

Mr M.J. Birney:  They both may be convicted but one of them made a mistake. 

Mr J.C. KOBELKE:  No, that is the whole point.  That is why we have courts.  Courts make judgments on the 
facts presented to them. 

Mr M.J. Birney:  For the sake of argument, let us say that one of them made a mistake and definitely avoided 
his tax but the other did not make a mistake and deliberately avoided his tax.  Quite clearly, both will be subject 
to successful convictions. 

Mr J.C. KOBELKE:  That is not true.  The issue will be the evidence that can be presented in a case in order 
for a prosecution to be successful.  The commissioner will have to gather that information and then seek the 
advice from the appropriate area of government.  Prosecutions would be initiated if, due to this provision, there 
is the basis of a successful prosecution.  The evidence would have to be looked at as well as how a case would be 
presented and the likelihood of gaining a conviction. 

Mr M.J. BIRNEY:  This is actually a very simple area of the law.  It deals with the circumstance in which the 
commissioner makes a mistake.  Someone who owns 11 properties may be assessed as owning only 10 
properties.  That is clearly a mistake.  It does not matter who makes the mistake.  If I owned 11 properties and I 
received a tax bill for 10 properties, I should advise the commissioner of the mistake.  If I do not do that, there is 
not a court in the land that would not convict me because I paid tax on only 10 when I owned 11 and I did not 
tell the commissioner.  Does the commissioner have the discretion to look at a case that involves an inadvertent 
mistake and decide not to prosecute?  If he does, under what section of the act are those powers conferred upon 
him?   

Mr J.C. KOBELKE:  There is no provision that outlines the power available, other than section 7 of the 
Taxation Administration Act 2003, which reads, in part - 

The Commissioner is responsible to the Minister for applying and giving effect to the taxation Acts. 

There is clearly a head of power there.  If it is a matter of a penalty or a prosecution, it would seem to me that 
there are powers there.  It would come back to the matter of judgment made by the commissioner about what 
would be effective administration and the chance of a prosecution being successful.   

Mr M.J. Birney:  That is not what I am asking.  I understand he has to make a judgment about whether he will 
be successful.   

Mr J.C. KOBELKE:  I am trying to fill that out, and then I will come back and answer another question.  
Section 113 of the Taxation Administration Act provides for a general defence that would be open to someone 
against whom prosecutions are initiated by the commissioner.  It reads - 

It is a defence to a charge of an offence against this Act consisting of a failure to comply with a 
requirement imposed by or under this Act to prove that the accused could not, by the exercise of 
reasonable diligence, have complied with the requirement to which the charge relates. 

There may be, in a particular case, the ability to rely on that to defend a charge brought by the commissioner.  

Clause put and passed. 

Clauses 5 to 10 put and passed.  

Title put and passed.  
Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.C. KOBELKE (Balcatta - Leader of the House) [11.49 pm]:  On behalf of the Treasurer, I move - 

That the bill be now read a third time. 
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MR M.J. BIRNEY (Kalgoorlie - Leader of the Opposition) [11.50 pm]:  I wish to make a very brief 
contribution to the third reading debate.  My comments are more about procedural matters than anything else.   

I am very disappointed that the government did not choose to make available the Treasurer to handle the 
consideration in detail stage of this bill.  The Revenue Laws Amendment Bill 2005 is a very complex piece of 
legislation and the Leader of the House was not even close to being across it.   

The Labor Party has treated this Parliament with contempt by putting up the Leader of the House instead of the 
Treasurer to deal with what can be described only as a particularly complex and onerous piece of legislation.  
Not only did the government put up the Leader of the House as a stopgap measure, but also it did not brief him.  
He thought he would simply be able to coast through this process, get the bill through and then we would move 
on.  That action is tantamount to treating this house with utter contempt.   

It is clear that this minister does not really know much, if anything, about taxation.  It is not necessarily his fault.  
He should not have been the minister dealing with this bill; the Treasurer should have been here to deal with it 
and then we may have got a few answers in a much shorter time frame.   

One answer that the minister gave me took him about 20 minutes to arrive at.  He fumbled and bumbled and then 
blustered his way through hoping I would go away and leave the point alone.  Finally, he was forced to take 
some serious advice from his advisers, which allowed him to give me the correct answer.  A Parliament cannot 
be run this way.  The consideration in detail stage of the bill is to do exactly that; to consider in detail the 
provisions of the bill.  It is the right of the opposition to probe and explore certain clauses in the bill.  It is 
incumbent on the government and the representative minister to answer those questions.  The public wants to 
feel safe in the knowledge that the ministers who are dealing with legislation in this house have a clue about the 
legislation.  The government cannot ram legislation through in the hope that the opposition will not ask any 
difficult questions.  That is a joke and it is treating this house with contempt.  We will be over this issue every 
time it happens.  If a minister wants to introduce legislation into this house, we want that minister here to explain 
what it is about.   

MR J.C. KOBELKE (Balcatta - Leader of the House) [11.51 pm]:  I thank the Leader of the Opposition for 
the time and effort he has put into trying to master the act.  One can make his own judgment about whether he 
actually does have any understanding of the legislation.   

It is dreadful that the Leader of the Opposition is disappointed.  I am sure that in his political life he will have 
lots of disappointments and I hope there will be much bigger ones than this.  

Question put and passed. 

Bill read a third time and transmitted to the Council. 

House adjourned at 11.52 pm 

__________ 
 


